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DECISION ON A I '} Ir l ' I ] ' lON IrOR ENITORCEMDNl'

On . lune l.  2006. thc Lqual Lmploymerrt Opportunity Cornmission (EITOC or
( 'onrnrission) dockctcd a pcti t iorr lbr cnlbrcement to cxetminc thc agcncy's
compliancc with an order set fbrth in Don Drennon-Gala v. Department
o l - . lust icc .  Appcal  No.  07A20123 (May 13.  2004) . ' l 'h is  pct i t ion lbr
enfbrcenrent is accepted by the Contntission pursuant to 29 C.tr.R. \
1614.503.  Pet i t ioncr  a l legcd that  t l ic  agcncy ta i led to  lu l ly  comply
r.vith thc Conrrl issicln's order. I

Petit ioncr l l lcd a cornplaint in which hc al lcgcd that thc agcncy
discriminated against him on the bases of race (l tal ian), disabil i ty
(his wil 'e's disabil i ty). and reprisal lbr enguging in prior prr)tcctcd
EEO act iv i ty  under  T i t le  VI I  o f  the Civ i l  R ights  Act  o f  1964 in  v io la t ion
ol"l ' i t lc VII o1-the Civi l  Rights Acr o1' 1964 (Tit le Vll),  as amended, 42
U.S.C. s\ 2000e ct scq. Pctit ioncr al lcged he was subjectcd to a hosti lc
work environment. and that he was subjected to unlawlul discrimination
rvhen hc uas terminated l ionr his posit ion as Case Manager. GS-11. An
EEOC Administrative Jr.rdge (A.l) held a hearing. and issued a decision
linding that complainant lai led to establish t l .rat the actions al leged
were scvcrc or pervasive cnough to r ise to the level of actionablc
hostile work cnvironment harassment. 

'l 'he 
AJ also fbund, however, that

complainant established, by a preponderance of the evidence. that his
termination was motivated by rctaliatory animus toward his prior EEO
activity. 

'l 'hc 
agency"s llnal order rcjccted tlie AJ's flnding o1'reprisal

discrimination. On appcal. the Comniission reversed the agency's l inal
order and directed the agency to take corrective action in accordance
with our order. 

-fhe 
Commission's order directed the asencv to offer



complainant reinstatement to the position of Case Manager at the agency's
Federal Correctional Insti tutc, Oxlbrd, Wisconsin laci l i ty. Our decision
stated that should complainant accept thc agency's oflbr o1'cmploynrcnt.
he would be placed at the level of pay he would have been placed, had
he receivcd all appropriate salary increases and not bcen terminated in
November of 1999. In addit ion. we fbund that should complainant accept
the agcncy's ol l-cr o1'employment. hc should not be requircd to servc
an additional probationary period lbr thc Case Manager position. Any
rel'crcnce in complainant's personnel records to termination fiom
thc posit ion of Casc Manager rvas ordercd to be deletcd imnrediatcly.
l'he order also specified that the agency had to pay petitioner back
pay with intcrcst, and considcr whcthcr to discipl ine thc Itcsponsiblc
Managemcnt Ofl lcials who discriminated against complainant.

On or about January 23.2006. petit ioner submitted thc pcti t ion lbr
enlbrccment at issue. Petitioner contends that the agency failed to:
( l) deduct thc propcr incomc taxcs l iont his award of back pay: (2)
provide hinr with proper training: (3) provide him with the results of
an updated backgroLrnd investigation; (4) pay him intcrest on a military
buy-back progranr: and (5) nrakc the appropriate deductions and paynrcnts
to his CSRS and'l 'SP accounts. In a subsequent brief subrnitted to the
Conrnrission on July 24,2006. pcti t ioncr al lcgcd that thc agcncy had not
considered the negati ie tar consequences of giving him an award of back
pay and interest in a lunrp surn. and thr-rs he had not bcen "rnade wholc"
by the agency. Petit ioner l irrt l icr al leged that he should be al lowed tcr
part icipate in al l  appropriatc training courses which similarly situatcd
employees have reccived.

Init ial ly. the Contntission acldrcsses petit ioncr's al legations rcgarding
the agcncy's f-ai lurc to provide hirr with requested training collrses.
Petitioner alleged that "except lbr back pay and interest on that
back pay, thc Agency has lai lcd to provide job-enhancing benefits."
l'he record reflects that petitioner was reinstated to his position of Case
Manager at the agency's laci l i ty in Oxlbrd, Wisconsin. Subsequently,
petit ioner requested that the agency provide him with FY06AR'f training
coLlrses in Atlanta. Georgia. 

'l 'hc 
record rellects that agency managemcnl

denied petit ioner's reqLlest lbr training "as hc is a FCI Oxlbrd cmployee.
lf he wants to attend annual training. he is niore than welcome to attend
at Oxltrrd." In addit ion, we note that our order as stated in Appcal
No. 07420123 provided that petit ioner would be offered reinstatement to
the posit ion o1'Case Manager and placed at the level of pay he would havc
received had he not been tern-rinated in November of 1999. However. oLlr
order did not address the issue of whether thc agency would be required
to provide training to petit ione.r. Specil ical ly, our order did not
provide that the agency was required to provide petitioner with training



at agency lacilities other than the Federal Correctional lnstitution at
Oxlbrd. As such. we nrust reject petitioner's allegations regarding the
agency's failr.rre to provide him the training he had requested.2 Contrary
to petit ioner's al legations, simply because the Commission ordcred an
agency to provide training to a complainant in another case does not ntean
that the agency lai led to comply with the provisions of the order in
t l ie instant case by not al lowing hirn to take part in al l  the trainings
he requested as a ". iob-enhancing benefit ." The Commission's order in
the instant case did not state that the agency was required to provide
pctit ioner with training and ". iob-enhancing benell ts," and thus the agcncy
did not violate our order by not providing him with training courses.

We next address petit ioner's al legation regarding the tax l iabi l i ty
on the award o1'back pay. Pctit ioner al leged that the agency did
nol nrake hir l  whole i f  they ignclred the ncgative tax consequences ol '
making a lump sum payntent of back pay and interest. Petit ioner al leged
that his rcceipt o1'a lr.rmp sLlln payntent o1'back pay sub.jected hirn to a
negative tax penalty which he would not have incurred absent the act
o1'discrimination. 

' l 'he 
Corrntission has held that whcre an agency pays

back pay and other incomc payntents in a lr"rmp sunt paymcnt. thc agcncy
is responsible lbr a pcti t ioncr's provclt increascd income tax br-rrdcn.
Scc Goetzc v .  Dcpar tment  o1 ' the Navy.  I r l rOC Appcal  No.01991530 (August
22.2001): Holler v Departmcnt of the Navy, EEOC Appeal Nos. 01982627 &
01990407 (August 22.2001). In thcse cases, the Comrnission l iclcl that an
award to cover addit ional tax l iabi l i ty fbr receipt of back pay in a lr-rmp
sum is available and that thc petit ioner bears the burden to provc the
an.tount to wli ich he clainrs cntit lcnrent. Pctit ioner wil l  have the burden
of establishing the amount of his increased fbderal income tax l iabi l i ty
to the agcncy. Courts that have discussed claims lbr compensation 1br
addit ional tax l iabi l i ty stemming l iom a lump sum payment havc dcmandcd
probative calculations by Petit ioncrs. Barbour v. Medlantic Management
Corp.,952 Ir.Supp. 857. 865 (D.C. lqqT (deniecl award due to l ir i lLrre to
provide evidence on difference between taxes paid on lump sum fiont pay
aw'ard and amount ol ' taxes that would have bcen paid had the salary bccn
earned over t inte). As such. the pcti t ioner must sr-rpply the agency with
evidence ol-any ncgative tax conscqueuces hc incurred or is l ikely to
incur as a result of receiving the lump sunr back pay award.

Petit ioner also al leged that l ie was entit led to compensation fbr the
interest he paid on his military buy-back fbr retirement purposes.
Petitioner stated that during the period he was wronglully tern.rinatcd.
the interest rate on his military buy-back payments increased, and
additional interest accrued on l-ris account as he could not make the
interest payments during this pcriod. Petit ioner al leged that at the
tirne he was wrongfully terminated. he was making direct payments fiom



his paycheck to his military buy-back at the rate of $25 per pay period.
Petit ioner al leged that his inabil i ty to make these payntents during
his period of termination caused further interest to be added to his
mil i tary buy-back in the amount of about $1,500.00. Flowever. we frnd
that petitioner has shown no evidcnce that he sufl-ered any harm or loss
in this regard. While our order did not specif ical ly provide that the
agcncy providc petit ioner with addit ional interest hc incurrcd on his
payments of his ni i l i tary buy-back. our order did provide that the agency
would deterniine the appropriatc anrount ol'back pay, intcrcst and othcr
benel l ts  duc pct i t ioncr  undcr  29 C.F. l t .  \  1614.501.  As i t  is  poss ib lc
that petitioner would not have incurred the additional interest he alleged
absent the act o1'discrir l ination by thc agency. we note that in this
regard. petit ioner shall  subnrit  any evidence of harm or loss regarding the
paymcnt ol'military buy-back to the agency. 

'fhe 
agency may then determinc

whether petit ioncr is entit lcd to bc compcnsatcd as make-whole rel icl.
Regarding petit ioner's other al legations (proper incomc taxes not taken
liom thc back pay award; results ol 'an invcstigation wcrc not proviclecl
to petitioner; the agency may not have made the appropriatc payments
to petit ioncr's CSRS and'l 'SP accounts). we notc that these mattcrs
\\ 'cre not mcntioned in the Conrmission's clrder and the agency was not
specil ical ly ordered to completc the tasks rnentioned by petit ioner in
his requcst lbr cnlbrcemcnt. As sucli .  we cannot l lnd that the agcncy
violated t l ie Commission's order by lai l ing to complete these tasks.
'fo 

the extent that the agenc)' has not dedr.rcted the appropriate arnour-rts
from petitioncr's back pay award or nrade the appropriate contributions
to his retircmcnt accounts. these nratters must be raised directly with
the agency. Accordingly, wc GRAN'l '  peti t ioner's request 1br enlbrccntcnt
in part.

ORDER

To the extcnt i t  has not already done so. the agency shall  providc
petit ioner with the fbl lowing remedial rel ief:

1. Any refbrence in petitioncr's personnel records to termination fiom
the posit ion ol 'Case Manager sl ial l  be deleted immediatcly.

2. 
'l 'he 

agency shall request liom petitioner infbrmation regarding his
entit lement to reinibursement fbr adverse tax l iabi l i ty which may harve been
caused by the lump sum payment of back pay and interest. Petitioner shall
cooperate in the agcncy's el lbrts to compute the amount o1'benefits due,
if  any, due to increased tax l iabi l i ty and shall  provide al l  relevant
infbrniation requested by the agency.

3. The agency shall request fiom petitioner information regarding



his entitlement to reimbursement for additional interest he may have
incurred regarding his military buy-back payments during thc period of
his wrongful termination. Petit ioner shall  cooperate in the agency's
efforts to contpute the amount of benellts due. if any, due to increased
interest payntents on his mil i tary buy-back account and shall  provide
all relevant information reqr-rested by the agency.

IMPLEMENTATION OF T} IE COMMISSION'S DECISION (KO5O1)

Ciornpliance with thc Contmissior-r 's corrcctive action is mandatory.
The agency shall sr"rbmit its compliance report within thirty (30)
calendar days ol ' the cornplct ion o1'al l  ordered corrcctive action. 

' l 'hc

report shall be sr-rbmitted to the Compliance Of ficer. Of}lcc o1- Federal
Operations, Eqr"ral Employment Opportunity Commission, P.O. Box 19848,
Washington.  D.( ' .  10036.  I l rc 'agcncy 's  rcpor t  rnust  conta in suppor t ing
documentation. and the agency must send a copy o1'al l  submissions to
thc complainant. I1'the agcncy docs not comply with the Commission's
ordcr. the cornplainant may petit ion the Commission lor enlbrcenrent
o1- the ordcr .  29 C. l . .R.  \  1614.503(a) . ' l 'he compla inant  a lso has the
right to f i lc a civi l  action to enforce conipl iance with the commission's
order prior to or lbl lowing an adnrinistrative petit ion fbr enlbrcement.
See  29  C .F . l l .  r \ \  1614 .407 .1614 .408 ,  and  29  C . [ r .R .  {  1614 .503 (g ) .
Alternatively. the complainant has the right to f i le a civi l  action on
the underlying conrplaint in accordance with the paragraph bclow entit lcd
"R igh r  ro  F i l c  A  C iv i l  Ac t i on . "  29  C .F .R .  $$  1614 .407  and  1614 .40g .
A civi l  action lbr cnlbrcement or a civi l  action on the underlying
compla int  is  sub. iect  to  the dcadl ine s tated in  42 U.S.C,  2000c-16(c)
(1994 & Supp. IV 1999). I f  the complainant l l les a civi l  action. the
adnrinistrative proccssing ol ' the complaint. including any petit ion fbr
enfbrcement. r,vi l l  be terminated. Scc 29 C.F.R. 6 1614.409.

COMPT.AINANT'S RIGI I ' l - ' l 'O I r l l . l l  A CIVIL AC' l ' lON ( l {0900)

' l 'his 
is a decision requir ing the agency to continue its adnrinistrativc

processing of your complaint. However. i f  you wish to f l le a civi l
action, you have thc r ight to l l lc such action in an appropriate United
States Distr ict Cor.rrt within ninety (90) calendar days f iom the datc
that you receive this dccision. In the alternative, you rnay l i le a
civi l  action al ier one hundred and eighty (180) calendar days of ' the date
you filed your complaint with the agency. or flled yollr appcal with the
comrnission. If  vou f i le a civi l  action, you must name as thc def-endant
in the complaint the person who is the official agency head or department
hcad, identifying that person by his or her full name and ofllcial title.
Failure to do so mav result in the cl ismissal ol-yourcase in court.
"Agency" or "department" means the national organization, and not the



local ofJ-rce. fbcility or department in which you work. Filing a civil
action wil l  terminate the administrative processing ol 'your complaint.

RrGHT TO REQUEST COUNSEL (21199)

If you decide to f-r le a civi l  action. and if  you do not have or cannot
allbrd the services of an attorney. yoLl may request that the Court
appoint an attorncy to represent you and that the Court pennit you
to flle the action without payment o1- f-ees, costs, or other security.
Sce 

' l ' i t le  
VI I  o f  the Civ i l  R ights  Act  o1-1964.  as anrended.42 t i .S.Cl .  S

2000e et  seq. ;  the Rehabi l i ta t ion Act  o f  1973,  as amended,29 U.S.C.  $$
791,794(c). 

' l 'he 
grant or denial of the rcquest is

within the sole discrction o1'the Court. | i l ing a request fbr an
attorney does not extend your t inte in which to l l lc a civi l  actiol. l .
Both the request and the civi l  action must be f l led within the t ime
limits as statcd in the paragraph abovc ("Right to Ir i lc A Civi l  Action").

FOR- l 'Hh  C 'OMMISSION:

Carl ton M. I ladden. I) i rector
Ol ' l lcc ol '  l jcderal  Operat ions

12t01t06
Dat

I Due to a new data systenl. yoLlr casc has been redisignated with thc
above-ref-erenced request number.
2 We note that petit ioner al lcged that the agency has not yet deleted any
ref-erence in his personnel records to the termination fiorn the position
of Case Manager. 1'he agency w,as ordcred to delete any rcl'erence to his
termination l iom his personnel records. and as such. to thc cxtcnt that
the agency has lailed to do so. it will again be ordered to delete these
relbrences fionr his records.
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