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'iJte 
l-inites Siates i)enircntian' ( USi') Lewisburg. is a fideral prison lixated

in l-ewistrurg, Pelnsylvania- i:ligrtrle cnpiovccs working at rhe taciiity urc

propcrly cerlilied lnd represeritcri h-v tbe ,{nrcrican Federatir.xr oi' ( itivemmeni

lrrnployees (.41 (;l: ) i .ocal I ,{li. 
-l 

he carplorr,ce s arc parl ot and sub jcct r,.r rhe

i!'traster Apyecmen{ bulween thr l.ederal lJurcau ot'I,risons urd the llounscl ot'

Prison l ,ocals,  which is ctx: l rol l ins i r i  rh is subject rnartcr.

On 0lr l.lr'2{}t}6. a gricvancre rvas fiicd on l.rehaif of the aFpiicable Lr:rcal i"l8

reprcscnted e nplo-v-ees. Specifically, thosc cmpiol ees who work a-s supervisinq

inniates or lbreman jn TJNICOR and in the laundry depa,-trnent. prijtesring thal

they have not Lleen allowed their 30-minute unpaid lunch period fiom 03,'0612003

throush i)3/14/2{X)6. i'he grievance rvas tlled rvith rhe \odheast Regionai

Director. 
'l-he 

Director responded ro rhe grievance on 04,'2 1,'2006 and denied rhe

grievance and allcged certain procedura.l def'enses. On 05i l8/2006. rhe [_Tnitrn via

thelr representatives invoked iuhitration. Subsequentlv, the belou'-namcci

arbitrator w:x sclected through rhe lrederal lr..ledication and {tonciliation Service ra

hceu anci decide the issue.

! lpon l r is scieet j i 'n.  lhe Arbi t rator prronpr l l  cont i tuted bolh i )ar l ies and a

n]utuall!. aFfeeable time. .iate anil p)ace rvas sclecicii to heiu the subiect ca..c. Tttc

eitsc w:rs hcarti and a lranscript rviLs takcn rrn i.lSrllil(j07 ix)d {i8i:1,'l(l{t7. in

I.crl'isburg, Ittnnsvlvanja iit tlte Instiiuljon. tloilr Partjcs rvere lblv rfprc:icntcd

aot l  had l i lc  {) [ ] l l i ) r tur i j l \ '  1r ]  l rcscf i t  r1 i t r r (rscs. f r ( 'q\-c\ i t r r r i r l i i t i { )n i  { !  io prescnl
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erhihi ts.  A1 t l ic  el()s* oi  i i re hcar inc,  i rot i r  Panics elected to l l ic  Post- lJcar inE

tsriels and srrbscquently rebu$ai briel.s to thc post-hearing briels. ihc Post-

lJear:ing Brief-s u',:rc dat.:d I li 02;'1007 ;ind the l{ebuttal llriells *,ere ilaied

11,'21'2007. iJolh *erc rcccived hy the Arbitrator in a tinrel;- nranner fit-rm the

Part ies.

Subsequcnt i l .  rn I  1 128r '1007. the I in i rxr  i i lcr j  t r  l rxr t ion to sr i t rmia a

liespons.c to ihe Agency's llepil ilriel, I he :\gene y objecred and lrotli Fa:1ie s

brieibd their positiL)n ol this Molion ro the .{rbit{atLu. ()n i2,'21i20C7, tire

Arbitrator granted the notion of rhe Union io respond to the Agency's Repiy

Brieils :rnd requested that the tinai brieli in this nratter be exchanged by

0 l /15 /2008 .

l'his deadline r,vax extended by muruai agJccmeni r:i'thc Partics. I he Repi_v

llrieli to the I{eplv Brielis. were then received by the Arbitrator, datcd 0i'l25i2008.

With the receipt of the hearing transcripts and the 3 bricf's Aom each of ihe Panies,

lhe record of the subjeel c-ase is dc'cmed to bc cicised and the issuc- is ripe for the

dccision- At the hc;rriug. the Agcncy sratcd that their previously procedural issucs

were u,aiveci and n'ithcirawn ald the case rvas to be decideil soielv on its rnerits.
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LiSI ' l -euisburg is a hich-secr:nty levcl  peni tc-nt iary locater l  at  i  cwisburs.

Pennsylvlnra.  housing r ;ver l5 i )0 inmates with approximatelv 500 total

qovernment ernpiol"ees. 
'i1iis 

grievatrce concerns the I,NIC{lll and laundrv-

cmpioyees rcprescnted b.r, AF(1E i.geal l4lt. 
'l 

hcsc np1-supervisr rrv erttpl6\tcs

are prroperly representcd h1' AFGE Local l'18 ihereinalier rclerretl to ils the

l lnion). uSf' Lcwisburg i: part, of'the Federral fJr:reau of l)risons, t.l.S. Deparrmenl

of Just ice {hereinai icr  rcfened to i$ the Agenc}).  l . lNlLl()R at I  jSP l .e* ' isbr l re is a

I'ederal manulaclriring lirciiity and is stafl'eci by inmates of the institution. altci

sLrpervised b1' employees of (JSP l.eu'isburg represented by A|-GF 1.18.

(t.lNIC ()R Forcman).

l-lNl((lR lrrrnLrlhct Lrres ar the iacility. steel lockers, cabinets and srmilar

steel lirrniture used throughout the lbderal q{}vernment. lnclucled in its operating

functions are shearing and cutlin€rbending of steel. rveiding, grinding and

l'inishing by powder coat painting. Irinished product anC rarv marcrials are

rvarehoused. stored, and packed and shipped tcr and liom other iticatitrns iurd

suppliers via comntercial shippcrs.

All rrianulacfuring erlpioyees are inmates of the instiruticn ard are

srrpervised by the l'ir-lCCli{ iorenral. T}cse [.lNlCftR lbrcrn;rn are el thc tlrst

supervisonJ jcval in t{lrms of a in;rnu lirc turirr g rlr vir, rr: r}rrrrl and l6'.ain are propcrly

rcpre seltcd ir1' llte I iniurt. i ltcrr' :rrc su1.rerui:cn, clrrplill ccs also ilt I iNl(l( .tR x'iro

j l ie rcspr)rrs iblc tbr t i rc: ;upcrvi : , i t in o1 t l re ' - t  j l - - lL l [ ) t t  f r r rcrnal"  iutd arc exelui i rd
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l iom the Li : rrgaininSl i - rni t  and l re therel i r ic ni) :  thc suhjcr l  ( ) f  i l l is  cr i rvancc. I .hc

"t.lNIcloR fbrema.n" arc llrst ci)rrecliuniii olllecrs anci havc reccivc<i torrccrional

otlicr:r training and have worked a-s correcriorial olljcers in this iri:jtitutr.u or at

&lolher institution prior t, biddirrg cu and L'eilg seiected as ,'!,\iic( )R ii:reman...

Al l  . l  the i iNI( ' ( ) i {  t i r ieman. sLrpenisory or tccimical  posir ions havc a

lbrmal job dcscripti'n ,1' 3-5 parcs each as well as a. evaluafirn process

corurected with ther,'i. I.i:ilcd anong the major iiuties r)l'eaclr ol these positierns. is

that ihe incumheni is ilrst a iaw entbrcemcrrt otllecr and ciccupies a conelilirlnal

oiiicer position in a corectionai insritution and thar this is the primar,v dury trefbre

other duties required of rhc individuai within rhe speciticjob clescription.

Inmates lhat w,ork tirr LfNICOR report ro rhc LINICOR iacility. in the

noming and cir:rnge iiom their norntal prisolr rl ear iri I changing rr-rom. Thc,,-

ch.nge liom the issued prison clothing into issued work clothing, which they *,ea'

whiie working in UNICOR. fhe employees enrer the changing room. then remove

their normal instinuional prison garb, proceed through a metal delcctor and then

put on lheir $'ork clorhes. 'i-het. 
rhen go to their appropriate work assignmcnts ir.r

thc appr.ximate Iy 1 0- i 5 various dcparimenrs of the t iNIfloR manutacturing

prarccss.

Ihese i l r r i  tcs . i i i ' r  th* "rnain l ine ci ior ' ,  l ia l l ' '  ar  apl , . r {  )x inlarel l ,  i  i  a.rn.  i i f

rech work da1-. l his is rj0t a rrcl lir]le but i5 rn ill 'lprrlximrile tirlc. ihe supervisor

ol thc chorl lrall or thc jicutetranl jn cirlrgc lhrrcof-. tjr.res r.lr!t ,.vaiit ail innratrs iil
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the inst i tut i rxr  in thc chorv i rai l  l i icr l i ry at  r l rc: l r rne r i r lc.  T herei i r re.  thc\  stage ()r

have inmates eat ai diflL.rcnt times rjuring ilre nteal p,:riod.

'fhe 
exact ttme oi each pnsrncr cating rs ricp;ndent upon rnanv thcts,

including what rneal spccitic:rliy is being serveel lhiit day,. I]cir examplc. if it is a

llreal thiit:rll inmates rrn.ioy eating and therefore wixlt to eat. it takcs longer. lhc

tilne perioti tnvolvt'd is also rlependent ()n what spcciticailr is bein-E served r.rr the

type of lbod heing ̂ srrved. Sc'me fbods served. takc ionger ttrr inrnarcrs t{lr eat than

other tvpes of food that are beiug s!-ned. Iror example. a fried chicken rlinner

takes longer lor the inmates normally to consurle than a meal composed of

hamburgers. 
'lhere 

are also certain olher variablcs such as the speecl ofthe chow

hal l  l ine.

As a resul l ,  th* t . ;NICOR inmates are nol  se nt  lo thc chow hal l  rnain l ine

until the lieulenant or supervisor calls lbr thenr. Moreover. lbr several years. the

iINICOR. inmates have been divideci into 2 sepa.ate groups and cach grt-rup is sent

independentlv. I'his is because of the lerge number ot'inmales \\'ho are rvorking in

the L,INICOR iacility and also that the chor.r' hall superv'isor does n,rt rviinr all 01'

these inmales present at tlie same tjme because o1 cOn1roi issues.

'I 
herefore. s'.)mc iime belore I I a.rn.. usually I 5 to 20 minuies prirtr to

. i .m.-  lhe ' ,vork in [ . ] j l (  (  lR n]ust cei tse and tools scdurL-r l .  i -he trxr ls ut i l ized hr

irritialcs rvorkirig in I INICOR ffc the salJlc ls lrols in rrnv sirnilar inanrriacturinr.l

laci l i l \ ' .  I  hc work in ' ,o lvcs taking r i rw platc j t rc l  and cuning. i rcnding. shapin-9

urd weltling thc pialr in{r! stccl lock!.rs or olllcr tjxtures, I hcrcli)rc. such ioull

1 1

the
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$,c'uid includr sitws. hindins. shears. pr(.ss brakcs, wgiding l()rches, cuning hxnd

shears ;rnd various hirld tolls iucluding hanitrers. piiers. etc. Ihcse trx_,ls can

obviousll be uscd b,v the inmaies in tl;e instinrtion lbr other.iobs that woukl not be

, l es i r rh i c  h l  t l r c  p r l - ' r p  . 1x1 |

I heretirre. lhi 1(x)l-{ arc conlrollcd xnlJ :trr rj:}lc-s:orizeci as cither (lll-ss :\

tools or Class { ]  tools.  ( l lass A t<xr ls include a var ierv ol ' t .xr js lhat would include:

siiws. sharp bluded instrurncnts. etc. cla-qs ll to,ris senerellv inciude plir:rs.

harnrners. ilnrl sirnilar tools. ('lass A roois are requircd to bc kept unrjer the

uonstant supen'ision of thc. U}ICOR lirrenrar 'r corrccri.na] otlicer. 
'lhat

taalcoR lbreman specifically then would gcr ro the secure "rool crib" accessible

only to him, drarv the tools out and assign thetn lo the specilic inmates. 
'l 'he

Category l l  tcxl ls a; 'e kenr in a categoq,B "tool  cr ib. 'which includes a shadow

board which r)utljiles the shape ol'the specilic rool that is ro be hung in that

l<rcation. These Category B tools are accessible by the inmates rhrough an inmate

tool crib worker or through the LINI{-loR ibremar. Either the irunare tool room

*'orker 'r the tiNItl()R lirrcni.ln rvr-ru lcl issue rhe applicable L'ategory B rools tir

the inmate. receive rhe inmates chit, hang it on the shadoq'ixrard for-the tr)ol thal

was issucd and the itrrnare thereaftcr uses rhe apprirpriate tool. Ihe Caregor.r. A

iotrls are onh acccssil.,ie and can be rssued itv the ior.-trran.

- fhcrcforc.  
pr i r )r  to inrr iarcs leaving thr:  hLr i id ing aI  rhe cnd r i ' t f re n.rk shi f i

or li-rr chow rlurrng lf;e n'on hoilr, lhe trxris nruch be colircted. In tlre ca_se ril lire

categt';r,l'Il trx-ris. ihr: irulatc tool rour atlrndilrlt r-rr ihc UNlLloR liircnran nray



8

returr| lhc tools to tirc L'atcgl;ry B trxri crjh. rcrrrrv': tirc inrnatc chit anti hilrs thc

appropriate 1oo! ir] its place on the shadou hoard. lor ettegory A tolls used in thc

operation, thc i.lN!r-.ilR firrsman hirnsell' rnLrst take a tt.roi carl anti persolally

secure the Category 4 tools lrom lhc inmates iind return thern to thc secure

(lategory A tt'rol room ro rvhrch the t jNl('Oll. lbrcrniin has thc onl;-' ke1.

Subser;uent ly,  al  approxin.ratel ; -  l0:4()  or ]0: .1j  a.m. thc rvork r t rr ist  eease jn

liNlClOR. llre tools tn th!- depaltfilcnts rnusl L:e ri:tunred to ti.re pritper jocatiorr.

-l'he 
paint shop paints the product by pon'der ccaling. ltre powder coaring js

applir:d to the llnished steei product, which then goes througlh a heatetl oven to

bake the pcwder *rat paint onto the steei. Therefore. the oven temperarures need

to be reduced. a-s u'cll as product on the line rnoving through the ovcn necG to bc

rnterruptad 10 prcvent scorching or hu;-ning L;1" rhe painteil producr in ihe ovst)

while the inr:ates are at lunch-

The inmates tlen need to be counted by the lbreman at the work shop

Iocation ard taken down &e steps. The tJNICOR building itseif i-s cornprised of j

lloor with shops on all i lloors. So, dependent on rhc individual shop in u'hich thc

inrratc is work.rng. he mal have lo descend fionl the thirci iloor or thc second

tloor- ard in sc;.ne cases. hc inav bc rvorking L.ln the iirst l']oor. lhen. the inrr-rate

rvouid be iaken inio the chalging room r.r,here he r.rc,ruld remor.e his liNltlofi

rvork ckrthes; go t i r rc:ugh thd ntctal  detect()r  to thc other s idc { t l ' the rcOnr and put

rrn his ttttrt;ral prisrttt clc;thing- l he irunates ''vouid lhcrr lre recoirntcd ilnd rdicilsij(l

10 thc ch'l*, linc shcn lhcy aro calicd b-r thr lieutenanr ()r thr chnw lrall supcrvisrtr.
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Withjn thc lasr sevtrai ,r'ears. st;rning in approximately i0r-)5. when ali

inmates are ou1 ot the llNlaloR l-.''uiidinpi rhe doors tLr rhe LNlcf)R builtlins are

closed and I'cked tbr;'i hour. -i-his 
is rhc l,r, hour iirne rhar is .ilocated br- thi

Agencl' to the I]NICOR l(rreman's unpaid lunch pcriod.

11'the i'nrales inish c:ulv fi'm luncir or do not cat lunch, he cun leavc, the

ch.rw hall ind return to thc "slo1, " the skit is iur arca which is bctween the

buildinp5 in the institLition iurd ar rhe enrrance to thi- T.JNICOR builtling. t he

inmates then congregate there uncier tlre supervisi.n 'l- correctional

olllcersruNiCoR lbrcnran who are spccifically a-ssig;ned ro this monitorins task

on a rotaiing basis. J'he inmates will congregate there until the l_ilrllcoR doors

are open and the irunate then goes *uough the r.netal detector again, changes in10

his r+'ork clothes and retums to his work :[ea. I hi.- nle tai derector is named b1,

the LrNicoR lbreman on a schedule rotating basis. iJpon arrival back then at the

work site. the toois need to be secured fiom the proper tool room, either calegory

A ()r category B, the ovens need to be reheated and the work lbr the balance ofthe

aliemoon c0mmencgs.

So. rherelbre. in addirion ter the priman' responsibiiity or monitoring and

controlling the inrnr.rles. the I-INICOR lirrsrnar rre aisrl responsible itir the

protluction schedulcs. tlre protlucts being produceri. tlre rlistrihr-rtion of trxrls. the

securing oi lhe toois aiiel they have been uscd and the he:rtinF <_ri'the ovens_ fhe

loremen also havr :rd,jitional assiErnrents that thc\.' rccsive orr n rotating ba^ris such

a.s in iuur i r . rg thc rrr+t  l  r iercctor.  I  h is schcdulc iJ}c ludcs r l :nning i t  at  7:10 a.nr.
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when thc inmates rcporl to w.rk, li):40 a.rn. wlrcn lhd), xrc gettlng rcad;,. to _!to to

chorv, I l: l0 a.ni. when fte LjNICOII inmates rviii starl return;ng litinr chow and a!

3:{)5 p.m. }vhen l i }e inmates u, i l j  be ieaving rhe i iNtC(JR bui ld ing. 
- l } rese

at ldi t ionai  t i r t ies lasr unl i l  a i l  o l  the inmares havc lef i  thc bui ld ing.

Pri,r to Juiy :t)05, rhc IiNIf,'(.)R tir.r was not lock.sd iirr i.he l,': hour iunch

brcal and thc inmarcs c.uld rcturn early il'rhey s. desire<i. {)hvi.usly.. *,hen rhey

did returrr, thc carc. cusiorlrv" contrri anti rnoniroring becamc the priniary

responsibi i i ty ol  the t INICOR loremarr * i rhin thr feci l i t ; . .

'rhere 
is als. .n orllcer's nless that is locateti behint.l thc main line chor.r'

hall ibr utilization ol empiovecs at USp l-ewisburg and thc l-rNICoR foreman and

rlthers are eligible to go there and eat their meals if'they sr desire during the r,.

h'ur paid iunch period. i he testinionv was ihat somc employ-ees a'aiierl

themselves of this while others bring their Iunch to work. w.hile others do not cat

lunch at all.

L.qlsldry ruld_Cleth1]tgl$ql DEpqrllqenr

Prior to January i006. iaundry and clothin,s issue lbrcmen, ugain wh' are

represenled by AI]GE 148. had a lr, hour unpaid lunch period.

flox'e'.'er' )n .iuli l006, tlre empltiyccs again requcsrcd. as thcy prc'irxrslv

hird.  lhat they i lc sciret lu led io v"ork an 8-frour shi l i  r l lat  rncluded a l i ) -nr inutc paid

lunch periud. Iltecrir'e in Jui_v ]{)0b, the schetiuic rvas changeri tc, sive lhcrl tlrr:

c l -hour,scheduied work day ihat inclLided thc l t ) -rninLrte paid luncl i  pcr iot l  i .  "cat

or) rhc lly'^ or "lunch ,n rhe job.'^ f'rior ro Ja'iuary' lii0b. th{rv hacl thc _r0-minure
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unpaid luncrr perr()d. Jlre tcsrirnony rr t e hciring w.s lhat thc raunt,n end

clothing issue ,rea crrss nol c]ose rirr imy iixi:rj pcriod .r' rime, eithcr heJbre

January of-20{}(r'r sinoe.ranuary ot 2006. ii.irr"iirre. rneic arc sltuatro.s in which

the inmates w.orking in the laundry lhcility t:or:id leave firr ehow and relunr early

to the laund'arca which *.ould require rhe tbrernan lo m.^iior tlreni. ,,\iso, there

$,Ls tesllnron'. that during thc i0_minute'npairi iu.ch period betLre January 2006.

there rvere nunrrrous terephone caris iirr, other roriecti(_rniir rrrliccrs ,-rr

s,pcrvisory pcrs.nnel t,r the iaunrlry and r:lorhing issue oepanmenr. Aiso, there

was tcstimon)' that 'iher inmares couid enter rhe laundrv and clorhing issue area to

pick up clothing rhar they had lefi to be cleaned severai tiays prior but on this day

had leil the chrrl ha, eariy in ar artempt io rcrrieve their ciothing during the

remaining tirle e'ailabre io runch. There rr,erc iiis. cascs when the supen,is.r.s

rvouid see inmates going to the {ihow hall or going through the c}ro*, linc that were

dressed in what the supervisors cunsidered ro be jnappropnate or ili-fitting

ciothing and the supervisors wourd pu those inrnates fiom rhe chow halr rine and

direct them to go to clothing issLie anil obtain clothing.

'[J}e 
testirnon.v ol'the cmpiol-ees that rvr-rrked in the area, 11,a_s thal ftes{]

instances did n,t occur infrequenriy and thar rhc' did occLrr liequcnlry en,lugi that

the\ toternlptcd ihc -i(i-;11nr1" rrnpaid lunch pcriotl. .lJre 
ieslir'.orr, 1:)i.th. ,rxempl

supervislr lirr rfie LaunCn L)eparlmont rvas thet alrhougfu phonc crlis dirj r-rccur. hc

i l t t 'n lpt , .d ro 3ns\1sr t i renr i r r rnscrf  9!)gi  . t '  the l i r r , :  and insrruclcd trrr  r ; r rrrrrrrv

lpr1:men [o n{ i r : tnswcr rrre phone calrs d,r i r ra.  rhc J0-r ' i r rutc unpait l  r 'nch pcr ior i .
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pcnod. I he iiLrp!.rvisor also resrified rhat hc had told pcople tirat came ro pick Lrp

laun*r1'" during tire lunch period. io cone baL.k in the nrorning 1o pick Lrp their

laundr,v or later" in the da). Htlu rvcr. therc wa.s no les{irnl}ny fhal the supervisor in

the clothing issue department r{rfused the orders of his superiors r.riren they callcd

on the tclcphonc or srni innratcs clown t0 have their clothing changed or cor-rcslsd.

'l-he 
supervisor generaliy w:rs iri thc arca widr the laun<.rry lirreman urd fiorn

tesrimony aclmitte d lhal fiere was times rvhen he c0uld not answsr lhe phone or

that higher ievels ,.rf management in the institution had made special requests or

had senl inmales dorvn lbr speciiil litting5, ctc.

The Union presented *.hat thsy believed was a representative s:rmpling of'

thc t-jMCoR and laundry cmpioy'ees wh. alleged that they were deprivetl of their

-10-rrr inute unpaid iunch pedod at th is hea' i rg.  lhe t in icn srared thar this

sampling w.a provided in rhe interesl of efficiencv and of having a timely hearing

wilhout much repelitive testimony, 
-fhey 

stated that there was no need to put all of

the aileged grievants into testimony of the subiect case- I concur with rhis premisc

of rhe union- I believe thal lhc ul\ilcoR iirremen i'rcl laundry iirremcn rvho

testified at the sub.ject hcarine provided a representative siunpling ot the lcstimon).

ol *'hat other ernpkrvees in those positions or simila posir.irrns rvoulil have

testiiled.

I-rirtherm.rc. ali oi thc 1.b rlescriprions lirr i,l ',ilcoR iuici the iau'dn aniJ

clolhine is>uc ccpallnrer)l werc prc:;cnted as rxhibits at rhc Irc:rring arrtl thc rcading

oi th,sc iob descr ipt i .ns *:s cornpffed to t l lose {} f  iho crnplL!}ee} 'nh(}  rest i l jed.
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)'icids the lact that !he), arc all sirnilar in nrake up ald contain similar lactuai

situalions and wording.

fte Arbitration hcaring wiu bilirrcated. A bifiircated hearing separares rhc:

aileged violatirln trf a (-ollective }largaining Agreenrent ancl,or applicable stittutes

li"txn anv question ol liabiiity' shouid there have been lbund to be a violation of thc

[]ollective Bargaining Asreernenl or applicable standards. It'there is ibund to be a

violation, thcn another heaning can be held to argue rvhal liabiliry" and damages

have been incun'cd. 
'l 'hc 

remedy then is def'erred until the grievance is resolved in

the tlnion's tavor. [f the grievance is not gr:urted anti the Agency's position is

sustained, of'course, therelore lherc would be no reason to have another he:ring to

detenr.rine any liabiiiry because no liability *'ould in flct cxist.

APPLICABLD SECTIONS OF TITE

COLLEqTi\T BARGAiNll.ic AcRL.ilMF.N f

fhe lbilorving are the applicable secrions of thc Ma^srer Cloliccrive-

Ilargaining Agrcement in ellbci between rhe l'arties lor rhe period of tinre

involved in the gyievalce.

, , \RI l( l l  [  ] .  ( ; t iVI l tNINC it t-Gt- jL:\ l ' l ()NS

Section b, lir iirc adrn in islrati.iri of all rrriitters rovcrcd b_" ilre Agrertrierrt-
Agencl olticials. t-lnion ollicrals itnd errplr)vees ire guvenrcd by existing
andor litturc larvs, iulcs antl govtnr l ncnt-side legulatirils itl ixislsndc at
thc t imc t l t is . . \grccnrcnt loes into ef ' lect .



i ' l

AI{ f  IUt. f .  l8 HOURS Of W0itK

Sg!!f4r q, Tirc basic workueek- wjil ccxtsisl of iive (5) cttnsecutivr- q'ork

days- i1rc standard rvorkdal "lili consist of eight i8) hours wrth an
additional Lhirt,'- f3f)t minute rro-paid, dutl'-liec lunch brcak. ilowever"

there are shil1s an.J pcisn for which the nomal workday is eight ( I )

consccutive hr.rurs without a non-paid. duty -iiec lunch brcak.

Llnployces on shills which iravc a lttirt-paitl. duty-licc iunch nreak
will ordinariiv be schcduled to takc thcir break no earlier than three {3)
hours artd no iater than live (5) hr-rurs allcr thc starl ol the shili. tt is the
responsihiliry' o1'thc lr)nplo;'er ttr schedule the ernployee's break, taking
iirto consideraaion .u)y rcquest of thc employec. 

'Ihe 
lr;rlployer .,vill noti11

the alI'ecred enrplol,ee o1'the specific anlicipated iine that i,\e cmplovee
wiil be relieved lt-lr hisi'itcr lunch break. A.n,"., crnployee entitled to a non-
paid" duty-fiee iunch break who is either required to per{brm work or is not
relieved during ihis periotl will be conipcnsated in ac:cordancc x'ith
applicable laws, rules or regulations. The Employer will take the all'ected
cmployee's preferences into consideration in delermining the rnanner of

compensation (i.e. overtime versus compensatory tirne or early departure),
ercepl in cascs whcre the compensalion is at lhe election of thc cmplo,vcc.
Managemenl u'iil noL without erxrd rea-son. 'liri1 to relieve employees ior ii
, lut ;  - t ice lune h hrrrk.

Tlrere will be no restraint cxercised against any employee who
desires to depart the institutiorv tacilitl rvhile the employee is on a non-paid,

duty-ltce lunch break. For the purposes of accountability. tlte employee

leaving the institutioni laciliry will leave word with his,&er supervisor.

,AR'I ICI-E 32 * ARBI] 'RAI ' I ( )N

Seetio{r a., Il order to invokr,: arbitration, the part-'- seeking to have:ut issuc

submittcd to lubitriition nrust notifo the otiier part-v in *riting of this intent
pr ior t l  expiratron , , f  anv appl icable t ime I inr i t .  Ih! :  not i f ical ;on t l tust

include a stalement ol'the issues involvcd, thc aileged vtolatjons and the
lcrlucstr:d rerned1". Il the parlies lail to agrec rxr loint subntissiort ol thc
issue f-ar arbitration, eacli party shall subinil a sr-paral.e submissirx ;urd the
arbi t r i r tor shal l  dctermirrc the issuc or issucs 1tr  bc l tcard. I lowcvcr.  lhc
issues the alleged violations, and the rernedy requcsted in tirt u'ritten

glicvance ina,*.' bc ntorlilicd onil b-v nlrrtuitl agtccnlent.
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il,s!t
-l 

he Panies ciid r.rot provide tlie Arbitraror wi t an agrced-to issuc ibr tlie

subject grievance, and therelbre thc tiaming o1'the issLre reri,dins in thc purv'iew of

ihe Arbitrak)r. 
'lhe 

issue is tlamcd thusll.: i)id rhe Agency vioiate the rights of

ihc employees of Leurisburg Federal Penitcntiali. who work in thc laundD, anci

t.INICOR departmcnts by denying them a ,30-minute, unpaid lunch pcriod Iiee

tiom work pursuant t{) the ( ollective lJaraaining Aelcenlent antl the applicatrle

statutes liom tlrc period ol March 1.2003, through ivlarsh 14, 2006?

POSITIOn- OF THE PAR]'IES FOR frlE POS'f-HEARINQ IIRIEFS

acelel_.

l . Emergencies or isolaled incidenrs ma;- have intemrpted the stalf s

iO-nrinLrte lunch period.

'l 
he Agencv did not require sratf to perform the duties thar the Union

ailegcd were perlbrmed via testimonv at the hearing.

'l 
he Agencv coultl not oontpensate emplovees if ir did not knorv the

*mplo-v''ees per{bnned duries during their lunch period.

The Agcncl crcated u,ork schedules to relieve sraif during the 30-

minutc unp:r i t i  lunch per iod.

J .

)

lle lviastcr AEecnlent provides rhar cxisting ia*s govem: 'I-hc 
].air

L.airrir Slardard Act (lrLSAi go'i\jrri. 
-t-herelbrc. "sullbr or pern:it rrt

work" :s the standarci in arbitriitiorr.
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6. Laundry .'rr trn*rc(iR star]'diii n,t rvLrrk durin* the nr..r pc.idlis

c{litststelrt v/ith the srrlitrecl 0r penrittc<1 sta.sdarij and the { init\n

must prove lhat such rvork occ;red.

7. The tirur (4) l.jnion rvitncsses do not represent the entirr unir stail:

their activitv did n.t ilencllt lhc ,.\ge.cy art-l were not know.'1. thc

.,\ge nc1,.

8. 
'l 'hc 

Linion lailcrl {r} {jemonstrate thar work rvas cornpcnsible. Any

such wrtrk wix 'dc minintus. ,

Lbralr

l. fhe Master Agreencnr provides ibr a 30_minurc unpaid lunch if

uorking an 8.-5 hour schedule shih,

2. UNICOR employees do not receive a 30_minute lunch break because

of their assigSred duties.

3. I-aundry employecs did not rcceive a 3O-rninute unpairj lunch period

during the rirne lhat they werc schedulcd on a g.5 hour work tlay.

4. l'hc Fcderal I_a'bor Standards Act lfilS;\) clairns arc pursued

properly ihrough thc Grievance procerlure.

5. 
'l-he 

Aqcner rrlust pay tbr a.!l hours that it ..sitt].ers or pr:r.rli1s.,

c-nrpktyccs io rvork.
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6. 
'The 

l.cdcr:rl I abor Ilelations Airthonn {irl.}L{) siales thiir courts

have rnterpf.rdd work under the [rLSA (I,air i_abor Stanclards Acr)

brc-aJiv.

7.
'I1le 

employer is liabie when ii has acrual or c(),lsrruL-iive knorvier.lge

of r.rverlirne rvorkcd.

Arhitriitors have ara.arded darnagcs in sirnilar arbitration av;ards.

{ lNilCOR empio.vees are .ntirlcd f.o overti, e lbr rhe entire life ot.rhe

gnevance. lhe laundry depar1ment cnployees are entilled to

overtime bcfirre they began to xork the lJ-hour shiiis.

subsequent ro rhe Posr-l-{earing t}rief's. the partics agrccd anci elecred 1o file Iienlv

lJrieli to rhe others Post-i Iearits Briefs.

'fhe 
cmployee must perlbnl subsranriai work

r t  arTaut uvrf l  in lc compcnsat ion.

F,rnpiol'ees rnust prr)ve that they perlormed such

their rleal brcak.

during a rneal hreak to

)
subslantial work during

-1. fhe i Inicu failed t. cvincr that thc enrplo;-ces crmplaincd or'rvrrrk r{uring

thcir i 0-rlin iilc seirr_'iiu L:cl hurrrh periori.

J. 
'['lrc 

I inir:rn ditj rrol provitlc cvidcncr rilar ll-(a \uper\ l5!)rs \lr'r(: i]r.r,arc Uj lhc

*ntplov*cs dourq t l ic  rvork dur ing their  j0- l l inute utrpai i l  iunch per iod.

8.

I
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L

t .

-1.

lrfr ql R9li1=11q1hc A!:eno' s i'o5r.-i i ciiri n g llri c L

'l-irc 
work pertbrmcd was undenaken ibr the benefit ol rire emplol.cr.

Thc Agencl. kncrv or,;hoLrltj have klorvn that ihe empkrvees werc working

during thr i r  . i0-nr inute unpaid lunch per iod.

l-irr llork pcrlirrnred rva-s ccnirollctl/requirt:d i:y thc el:rploycr.

lhe r+,:rk is clrmpensibic-

Subsequently, the Llnion filed a motion requesring that theli be given rhe abilrlv to

fjle a second Reply Flriefto the Agency's Post-I{earing Reply Briel. inasntuch a-s

ihe.v contended that some issues thal n'ere raised in def'ense by thc Agcncy. *.erc

raised for the lirst tirne during ine processing ol this grievarrcc- i-hc Agencl,

objected and requested that the rnotion not be granted. Both Parties filed brief's

with regard to the motion- 1-he agcncy rcquesled that the motion be denied; the

[.rnion requested that tho motion be granted. 
'i]e 

Arbitrator read both of the briels

ct.rncerning the rnotion and decided that in the interest of a tull and lair hcaring iind

eompicte tralscript. that the motion requested by thc Llnion should Lre granled and

that they be given the opporlLrnitr 10 repi)' to rlrc Agency s Repl.v to rire Post-

I ieiirir;g Brieli. i'lre Agerre '., was sinrilariv prcvided tirar suntr.- of n('fiunjt\ .

Sut;sequen11-v, tlierelirle. aftcr the miltion n'a-s grantctl. lrtrlh l,:rrtics fileci il

ItcTiv l)ricl'to 1[g q,pposrng l'an-,- 
's 

Rcply Bricl.
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1. The Agelc,l' trenics it argues frrr the firsl rirle in its reply trriet. the

"predorninantll, tbr the enrplover's ireacfit' ' resl that was cstabt;shed b},

ocfiain court decisioris and their interprctatron r;i'the Fair l_abrtr Siandard's

Acr.

l

|ig_i=!!Ut_i lgp[ ibEf t{,lg-Ag.cnc}'s l{cpi.y.' Briel'

The i:cderal L-abor Reiation's Aurhority (Ft-}L{) has not atiopteti

"predonrinantly lirr the beneiit of ihe em;rioyer" test as alleged by

Agenc-v-'.

l'hc FLRA has adopted the "suil'ered or pennined standard" rvhich

rle{ined in the Fair Labor Standard's ,Ace {I.LSA).

I S

DI.le!$laN .ANp !_rNlaN

fhe N'lasrer l-abtx' Agreement between tirc l)artics dclines that thc Agency

is subject to the Fair l.abor Standard's Act (i.1-SA) ald such act rlelines wages.

.nlitiements and administrative procedures. Tire iilllce of Personnel Management

iOl'M) is responsit'le lor administration Lrf the |l-SA gc-nerall,v in the lideral

sovernnrcr i t  and ior th is agencl  in part icular.  f . in ion ! .xhihi t  ;15 is rhe ci ipy ot  the

Ofliee ot l)cnonnei \4tutascntcnt ((,)['lv1) rce'-riatir)l]s thll was presentcd in tli€

lrearing. lt is iitt prirnlrv conlrolling docuntcnt in this grievilrcr linci thc

applicabie proyisions pertirleirt 10 this gri€var'rce arc quotcd.

the

the



.ll.l

Subpart A - ( lenerai Provisions

$55 i .  1U: Authonrl .  iurd ai ln.r in isLrar ion.
(a) Offrce of Personnel Managcmenl Se ction 3(e)(2 ) ot' rhe Acr

ruthorizcs thc application r.rf thc provisions u1- thr r\st io ixty
pcrson employed by thc { iovemmenr oi the LJniteil Siates. as
specilied in that section.

$551. li)-+ Sull'ered or i)enni!.ted wurk itrcans iut,v- *ork peribmted by an
enrpioyee lbr the benelit ofan irgenc-v. whedrer rcqucstcd or not, provided
the emplolee's supervisor knows or has rezLron to belicve that tlrc work is
being pcrfonned md hix an opportunity to prevent the tvork liom being
pertbrnted.

Subpart  D -  Hours of  Work

General  l l rovis ions

$55 1 .401 Basic Principles
{a) All time spent by an employee perlbrming al activiry fbr the beneijt ol'

an agency iutd under the control trr direction of fie agency is '.hours ol
'* .ork. ' -  Such t ime includes:
( 1 ) l'irne during which an employee is required to be on duty:
(2) Time during which an employee is suflered or pennitred to work.

\s551 .102 Agency Responsibi l i ty.
(a) An agency is responsible lbr exercising appropriate controls to assure

that oniy that work lor which it intcntls to mitke paymsnt is perlirnned.
ttr) An agency shail keep complete and accurate records of all hours rvorked

by its cmployees.

Sutrpart  C -  Appl icat ion af  Pr inciples

Eniplol ees "Suffered r.rr Permined-' to ['ork.

i 785 . I  I  Cenera l .
Work nol requcsted but sullered cr pennitred is work time. i.or cramplc.
:ur einplovee nrat volunlar i lv cont inuc to *ork at  thr ent l  ot ' thc shi l i_ I lc
tnay be a pieceworker. he tnav dcsirc to flnish ari assrgncd task or hc. may
wish to pare i i l i tc rcports r)r  l lhcr recorr i5.  f l te rcas( l rr  is i rnnratcr i i i l .  lhe:
ernployer kno..vs or ha-s reason to belicve that hc is continuing 1o work and
ihe t in lc is working t ime.



Additionally. thc ,,\rbitrator after revicrvin{ rhe

partics Repl,"- fJrici, nr:rkcs a finding that the fic.deriij

lras in fhct udopter-l rht ''SuUered 
0r I'ermiltcd

''Predominanlly for the Beneflt of the Employer,' test.

predominantll' for the benellt of the emplover is not

instant erievalce.

l t

I{eply llriel to the opposing

I abor Ilelations Aurhoriry

Standard" and not t e

lheretbre, rhat argunent oi'

considercd gerrnane to the

$78-5. l  . l  L)ui l  ( l j ' inanagcntenl .
In al l  s,ch cascs" i r  is thc dut.v. f  rhe nranager,snt ro exrrcisc i ts crnlr i_rr  a 'd
see th:rt thc q'.rk is not perfll'lsd if it docs no1 lvant it to be peribnnerJ. It
ciurnrt sil back and aicepr the benctits without compcnsating lbr rheln"
The nrere prornulgation ol a rule against such weirk is not cnough.
Management hx the power to enforr:e thc mle anci must make even,elTot't
to do so.

l,aundn : It ir nrv opini.n *'ith regard r. rhe l-eundrl l)epanment. that the

lbllowing arc facts I have dcduced as a result of the testimony at the l.rearing and

the brieli filed in suppon of the hearing. prior to latc January 2006, the employees

did work an 87: hour shiil wirh one-halfhour paid lunch. Subscquently to January

2000, the empiolees have *'orkcd an 8-hour scheduied shift rvith a 30-minute paid

lLinch period. 
'l 'he 

tcstimony' rhat I have firund to be laetual during rhe tirne the_"-

worked 8i :  hours.  is a-s lb lkrw,s;

L Othcr c,rrrecrii:nai olficers and supervisors ',isil.d thc l-arrndrr rLr pick up

clothing that lur{ Lreen prucessc.d bv laundry :;ta . aId that these Visits riid

occur durrng tlri: nor,-riajh, selrcdulr-:ci -j{)-mjnute unpaiil Junch perioci lirr tire

laundry lirrenriur.
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lnr atcs $'ouid iificlirp{ to stup iry the laundrl. departntcnt ro pick up tiieir

iaundr,v nlicr golng to thc chon,hall and liiat they were sometilies abie ro

sccurc slrh rauniil.'. iri anv event. it did have the ellect ril internrpting

laundr-v- lbrernen during their -j(lminute unpaid lunch period.

lhe supervisors in thc main line chow hall would liom timc to tilnc. scnd

inrnatcs rviih iil-litting rlotliing trom thu chou' linc down {r.r ciolhing rssuc

to get e li:thing that til thcm bcLlrr and thereftrre intprove their appeararces.

ilgain, Ihese inter.lptions had the eflect of interrupring the enrployecs -30-

mintue unpaid lunch period.

Supewisors, including high-ranking oflicen, would send new inmates fiom

time to time to the clothing issue center during t-he period of time that the

cmployees \\'ere on their it)-minuie urrpaid lunch perioti_

Other supervisors. correctional officers or other employees of the institution

would fiom time to lime call the iaundry for any of the above issues

previously quoled or to see if rhe clothing that rhey.w'ere having laundered

was ready to be pickcd up.

) .

1 he Supcrvisor ol t.he Laundry Deparrr.neni testiJied rha{ he atrempted te

insuri: that the loreman of the laund4' have a J{).niir;ute unintemrpled lunch

pr'rior1 bv attelnpting to fleld all the lelephonc ealis end that hr bclievcd rhat he:

wzrs successtiti 990,i, oi' thc time. Obviously. thercfore. lhe telcpho e calls

occurred rclativ€ly lrcquentir aitd therr is no question that the supervisor was
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it \ r ' ruc o1' thcm. l lc also test i f i r 'd rhat ht '  ro lr l  h is t i , r .ent.rr t  to jgrore the eal js.  lh is

lcads the Arbitratoi {r-r heiisvc r}rat thc telephor;e cails wcrc ixr ongoing prr:blern.

( l:hcr supervisrrs ;lrd seni'r managemcnt oi'rhe pris.n would also call to request

clothing issue to ininatss. and rlie itrreman wouirl comply with lhe request. In iact.

the1" basically had no .otion if a superior olllcr-r rir s*pervis.r requesretj that rhc'

l l t  an inrnare i i l - i r r t ing ciothes or rhat the]-  l i t  c iorhing t i r i  i r r i  inmatc that har i . just

arrived or transl'ered in -l 
hcv etruid no1 reali_<tieall,v rctirse such a request by

superiors bccause cl thcir lunch breali.

obviousiy. rhere rvrs no operational requiremenrs that necessitaleri that an

8% shiit be required of the laundry foreman in'smuch as when rhe nery manager

iusumed duries and the employees again requested that they be permined to go to

an 8-hour schedule ''vhich includes rhc paid iun,Jh. ihe rcqucsr was ertrntcd. 
'l 

his

sinrple ch:uroe ,i scheduling eliminated tl,e probienr of the unpaid iunch.

Ilowever. it did not eliminare the problem prior ro January 2006 when the

employees u'ere supposed to be woricing the ll li hour shi11 with a 3O-minute

r"rnpaid iunch period. bur in facr had their lunch period inremrpted routinely.

liNlCOR: 
-['here 

were menros ol]trcd as cxhibits at the hcnring sigrred by. a

lacti,rn rnanirger srari g rh:1i rvhen the inmares werc rerumcd tiorri thc chow iine. it

w;L! cdl)ectdd that tlre,r q,eruld ctnrnenee rvorking again. 
'ihis 

ntimo \l.,as palsted

,-rn all the applicahlr builctin boards to be review.d by th- i,iNiCott lorenerr md

ali ol lirem \{'crc a1r'airc t.rf it. Iiowever. ro havc this d:rcctrve occur. thc various

tINICOR lbrcmcrt .  depgl ld* '1 upln thcir  iLrca r t l  respglsihi l in,  wluld ha,, .  g 6u1i" ,
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prior to lhc irunat!,s ielur'tr. 
'l ' lre 

patnt iix.crnalr \+,ould netd to tunl up thc

rllerrnoslal to stfi the reheairng process iirr thc ovens ard the rlaint departnrent so

that the po*der coal painting line couid then recomnrcnce lo operare. In lhe ca.sc

of the other dcpartrne ls. ilrc I,iNIC.OR firrcnrcn wouid he required lo ilrarl the

approprl.tte tools fiom the Category A tcxrl Loorn and supervi-se rhe cirawing erl'

lr-rols lir:m the Ciatcglrn.- IJ tool line so thal lhe tools were issued to the propcr

inmales iir proper amonnts iirrd controi ol thosr (ooli corild be niain&iine.l.

ObviousJy, this I INI(IOR {'rrrernan coulci rrot perfbrrr such tar,}cs instanlaneously at

I | :30 when thc doors to UMCOI{ rvere opene d.

Moreover, one will remember that the tiNlC(lR itrreman had other duries.

tiom tinre to time, that \\,ere scheduled during this period of time. 
-fhev 

w.ere

scheduled periodicaliv to work on thc merai detector n.iachine in the ,.hanging

roorn. they rl'ere scheduled to work as rnonilors ard correctional ofticers in the

slot where IIMCOR employees were congregating after iunch but betbre the

doors wcre opened. Additionally. prior to thc tinre when the LINICOR drrcrs were

ciosed lbr the 30-rninutes, the fbreman would bc in thc L.TNICOII building anri

inrnates rlho finished lunch early would u,ander back into the LTNIC'OR building.

{)bviousl1,. whenever a:r irmate retumed to rhe l-iNl{-.OR buildin.q during thar

penod oi time bclirre thc doc)r was locketi. the lrrnch period lbr tlic {.}ill 'OR

tirrrmrur'correctir,nal oillcer wils over as his prinrtLrilv rcsponsihiiitv lirr carc.

uilsl(idy iuld contro! (]l thc in$talC occurrcd. I-hCrcli.rru'. pflor lti llie locking dt thr'

dor.,r lbr J{) rnurur{"js. thcrc ;s nL} qucslion rhat routinely the ,Jl},D}inute unpaid lunch



thc inmatcs calne
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haek lionrperiod lbr thc i ;NiC ( )l{ li.rrcman q;rs rriolated rvhen

lunch ear iy.

i\lier the du)rs were ciosed irrr iuncir. iliere

t hiICOR loremal to stn6 o'ot* belbre thc end oi

are dulies that required the

tire lO-minuie unpaid lunch

period. 
'fhis 

is on a routinc'ly, reoccurring dailv b;rsis. Ald. iirr wiratevcr period

of t i rnc thesc t lut ics rcqurrcr! .  thcrc would i rc that rrruch pcr iod o1' t i rue that thc

crnp!-ryees did not get thcir -10-ininuts unpaid iunch penod. iror cxarnplc. ;l'one

rvould argue that such durics ti,rok only 10 rnixures. therefi.rre. the ilNI('()R

fbremen \.\'ere o lv recciving a 20-minuf,e unpaid iunch pericxl.

However. rve also know that there was othcr liequent scheduled

intcrruptions to tlre i0-rninute unpaid lunch period. Whenever the foren.lan was

individuaily :cheduled to w.fk the rnelai iletector ('Jr to pcrfbmt monitoring

correctional oliicer duties in the slot prior to the door being Opened, he obviOusiy'

did not receive his 3O-minute iicheduled unpaid lunch period. fhe Agcncy replied

that they had advised the employee to *,ork out with his supervisor so that he

could gei  the l0-minute unpaid iunch per iod l l r r  which he w&s cnt i t led. I  Iowever.

by- practice. the tcstinronv was that such did nol r)ccur. I tind the testimon,v

credihic. Mrrer-''ver, i do rot beiieve that it is the rcsponsibilirv tif the entplol,ee

to u'ork oul tlith .rlbef elnplly'ees or his supen'isors so thai h* ean recr:ivc his -i{.)-

rninutc unpi i id lunch per iot ! .

I l lc ,  apFJicirbie s larrdirds ar;c l  ibe ( ' t i l lq.c l ive Bargaining., \sreemcrrr  al l  state

thal thc control { 'l the work lirrce and thc schcduling i: rirc rcspon-sib ilitl- ,-rl
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\'lanagerlenl- lr'liuragcrnent carnix rbdic:ate Lhis res3rnsihilily anii elairn t6at thc

erttplol'ces wcre rcsprlnsitrle fttr rnaking ariilllgsrnerlts tbr the]l. sejves t0 reeeive a

-l{}-ninute unpaid iunch perici! .;iren they were i}n metel detector,:r slot monitor

dut ics.

i l 'wc f 'e i i rvc- t l le a-sserr iL l 's t l lur  rhc i r r ion rv i inosscs test i f ict l  t { )  ar rhe

heiu i'g. whicli wcre supporied 
'oy 

erhibits prcsenred at the hearing, whicir I have

tirund to be ficlual. rhcn u'e nrust l'ok at thc Agency's stated dciLnses ro such

violalions. were tiel" inliequcnt'/ werc rhey comprehended by the various

uontroliing acts and regulations and were defensible as the Agency asserts'l ln

order to properly decide thesc questions. I must review the position of rhe Agency

in det'ending this grievarce, to see ii the individual assertions made by them arc in

fact defbnses tlrar would render the grievance moot. I Lherefore, revisit thr:

argumcnls asserted in the Agency's post-hearing briel,

"1. Lmergencies or isoiated incidences may have intemrpted rhe stafl-s
. l ( r -minule lunch pcnot l . "

I'his assenion in and of itseif is not tr def'ense to the grievance. IJur. r sce it

fs a statement ol'lact. agreeing that on certain occasi0rrs a-s a minimunr. there have

been times *'hen isolatcd incidences or emergencies rnay have inremrpteti the 30,

rninule duty fice lunch pcriod. lt is nor, horvever. a ciclbnsc that I ilnd valid.

ihu , . \genci  did lot  rcqrr i re . : tat l 'Lo per l i l : l  the dut ies.  thr- '  IJr i iun
oflered bv its restintonl'_ "
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Lhc. job deser ipt ionr i r resel tr i j  to i re.  onc
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I  t lo not l ind to be val id.  ln al l  of

the pnmar, ."  rcsponsibi l i t  ies ol .  thc

lhat

ul

Iuundry fi-'re::ren ancl l-jNlcoR lbremen rvere thar rhcv were firsl con-eclional

.frcers. lhey u'orked and perfdrmeri the ii'ties ot' c.rrectional oflicers :rnd

rcceived the proper lraining a'rrl ceftiricari.n ,l' r;rrrrctional ofticcrs prior t.

lrtcorning eitircr ili 'JlcoR lirrenrcn or laLinriry tirrenrcn. .\4oreover" ihe .irb

r. lcscr iptrons thentselves slatc ihat i r  is one ol ' lhc pr imarv rcsponsibi l i t ies ol . these

positrons tn be resptinsible lor rhe coritrol of inmares under rireir supenision at all

rimes The Agency d.es in fact require the staiT to perfomr the cluties requirecr in

this.iob descriptiorr at least insofar as rhc custody of the inmate is concemed.

*henever the inmatc is in the presence.f the eorrecti.nal otllce r,'lbrernan.

" l  l l rc ; \g,:r ic-v c'r ird not comperisatc errrpi. l tcs i i ' i t  did r lot kn.w r lre
emplo;,ees performcd duties during the dury-iiee lunch periocl...

i find that this is not a proper def-ense. The Agency knerv or shourd have

known that if inmates were in ilrct retuming to the area cariv during the employees

i0-nrinute unpaid lunclr pcriod.r that tcleph.rrc ca|s trr.1her supervis.rs werc

inrpinging upon the 3(i-minute Iunch period. that this w,as a 'iolarion or'the FLSA

and ttrat lhe errnpiorces shorild have been cL)rrlDensated.

"1.  Ihe Agcnc-r rn: i ; r rd l i r i i t  cmplo-1e,:s di i l  n.r  per lbnrr  w'rk dur ing the
dutt-liee iu'ch peri.ils wireii ir crcatcd scirctiurcs tr,r rerievs thc -star}'
dur ing the lunch. ' ,

I  do not l int l  lh is starcment ic be a dclensc. espcr: ia lh,  giverr  thc ia. l  lhai  r l

u as rrsLrajjl' lhe crnPl vccs rvh, weie reqi.rirerl t0 lry. i!r)d fln<i lhc -l{) nrilutcs
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ivai.lal,le fbr lltcir iunch. lhc l.-1\lC(iii lioor bcing ciosed ibr onlr -i0 nrirrLrtcs did

not permit tirne ior lhc iirrenlarr's lunch and other requirerl dutic.s.

"5.  fhe \{aster Agt 'eetnent prt tv ides i i r i t t  cxist ing laus rolcrn thc axir
I-abor Standards Act and therelbre. the "suilbr err pennit fo rvork" is
the stlurdard in trbitration."

I agrec. 
'lhis" 

horvsver, is not a delense to what happrned, it is ii simple

slalement oi lact that i lrave aereed to prior in t}tis deeisirxr. l\,toreover. this is also

in oppositio:r to what the Agency has argLrcd in their "'predominantiv fiir the

ernpio;-er's benefit" test.

"6.  I -ar indry arrd { jNIC(IR stal f  r l id nut work dur ing their  nreal  per iods
consistent with rhe ''suff'ered or permitted standard" and the Union
lnust prove that such work occurred."

In iact. .l do beiieve that the laundrv and LINICOR sraiT did pertbnn some

u'ork during their l{J-mrnute unpaid lunch period. Addirionaily, as prcviouslv

stated. the Agencl. knew or should have known thal this work was c.rccurring.

Obviously liom the testimony of'the laundrv supervisor, he kne.*' that some work

was occurring during this per-iod of rime. Aiso, it can bc directiy inl'erred tiom the

ex-hibits presented. narnely the memo posted in the IINICOR building. that at

I 1:10. all inmates arc expected to be at work, that there must be some preparatory-

tiine belirre Lhc enlplo),ee cirri bc at rvork anrj this. therclbrc, wouid a_rguc against

th is delcnse.

- [hc 
L]nior \ r ' i lnesscs ci id nol  reprcser i  thc err l i re uni i  st i r l l  ih i : i l .

irctivit-v did n()1 lrene lit llie Agenc-v a d were not klLl\llt to th€
Agene 1 . ' -

" l
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I irave previuuslv lirund ihat the lbur tvitnr:sscs, tn nry rrpinir-rn,

representative of what thc othsr memLreis ol-the stall rvouid hav* testiiied to.

lact the,u- had been penaitred 1o so testi{y. I lowever. in tirc inf erest of tinreliness

and etliciency' of the hcanng. the L.inion eiected to not bring on a banagc of

u,itncsscs all stattng the samc- rhing. I agrec N,ith this dee isidr lry the { inion.

Moreover. it is obvious iiorn the reading of thr: .job de scriptisrs, that all thc job

tlescriptions sc sirnilar iir that they all contain the trlrnments about lhr rare.

custody and conrol of the inmates ol'the institution rvhen they are in the presence

of the t,.tJIClOR fbremen or iaundry fbremen. in fact, this activil]-. did Lrenellt the

Agency and should have been known by the Agcncy.

'fhe 
linion lailed to demonslra{e t}rat the rvurk wirs cr.,rnpensible turd

J0\ : l iLh ur)rk \ laS ' . lc mir t int t rr  "

'ihe 
L.lnion has made an argument in one of their brieli that the "de

minimus" stzurdard is not a standard that woLrld be acceptable as a delbnse to a

violation ol the I'air Labor Siandards Act in this situation. I agrec with this

contention of'the [.lnion. In l-act, a t-air reading of-the vcLrious acts and decisions

rendcred by couns in support thereoi. revetils irr rny opinion that ''de minimus" is

nrlt a la.tor kr be ronsirlcretl rvith reqard ir"'r a violation of thc f air Labor Standzuds

Acl. Morecrver'. it appears that lhese dutics tirat the errplol ers ,,vcrc rrquiretl rr-.

pertbrrn during their unpaiii lunch pcriorj. tar ercr:r:ried whirl would be rc;rsonabll

eonslrued to bc I 'dc nlinirtus'^ :landartl. tiitc lr ten nrinutes cver;-day oul. oi a

.l{l-minute paid iuueir periorl in dealing rvith gettiug tools r".ady fbr thc work rc

rt rte

i f  i n

"8 .
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dg4in comrnrnce^ in ltying t0 gtit thc ovcns hack tll lo propcr opr-riltiilg

tempcrature and tnswering phone calls tirlin cottcemed sentor o{liccrs oi thc

institution regarding inmates clothiiig or lheir o\r'-n ciothing, seemed to liave

occurred on ;r regul:r, consistent bixis which *'oultl. in iny opinion' eliminate " dc

ininimus" concepl cor;rplete l.v.

ln the I{eply l-}ricf to tht L'nion's Post-Hearing L}ric1, thc Agcncy nrgued

lour principle argLlnents thxt we ttlusl again look al to see i1 lhev are a del'ense to

lhe violations which we have alread,v deemcd to have occurred.

. . 1 . -l-hat 
the cnrployee rrtust perionn subsraltial work rJuring the rneal

break to warrnnt compensation."

I do not know what the word substantial rneans or is defined as in reg;rds

ro rhis f'ut if one cirn sL-e that 5 or 10 rninutes of a l0-minute unpaid lunch period

of time is consistently on a daily basis required for the performance ol duties' 1

think that this rises to at least a reasonable argument ofwhat substantial means.

The emplo;-ec rnusl prove that the) perlbrmed substantial *'ork

during lheir ureal period."

ltis is inconsrstent ivith niy reacling tl1'the applicable acts and decisions

regardrng this matter.  My rccol lcct ion is that in tnost t t i . ihc t iccis iotrs c i t r - 'd as ucl l

as jn the vi:rious acts ihemsclvcs, drat it is mir)ilScrn.nt's responsibilin tl

schedulc thc work.tbrce ;Lnd Managcrnenl's rcspr-rnsib ilii-r to knorv il u'ork is L'cing

perfbnne<l i)r noi being perlornrtri ar;d 1\'laragement s rcspr.rrrsr hiiii;* ttl knovr il the
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cnlpioyees are \\'orking during thc period oi titrc thrt the-\'arc i.rcinc p:riti rntl lhat

tfrcy,' are nol rvorking. perfirnning work in excess ol the rinic that they arc bcirlg

tard.

"3 . ' l  
hat ihe i  in ion fai led to e.n ' , incc thal  thc crnokryee: corr ip l t ined of

working t iur i i re t i re ir  lunch."

In &rct. u'e have lestirronv iiorn both tinion and Agencv witnesses thal on

occasion lhere wilt discussion Lreiween enrplryecs represenled by.A.}:CF and their

superiors aboul work ircing perlbrmed during lunclr. For certain" in the laundry

dcpartmenl. there \4'ere such discussions inasmuch :rs the schedulc rva:i iinally

changed at lhc requcst of tlre employees.

' '+. fhe l,tnion did not provide evidence that the supervrsors were aware
of the p'ork."

ln my oprnion. this is a reileration ol'the stitnc argun]cnt thar \4,as contained

in several ofthe erguments in the posl-hcaring briel as wcll as #2 above.

'I'he 
Agencl. in one ol ils osertions of the Post-l Iearing Bricf. relicd on the

decision thal  wi ts rendered in Bul i  v.  the United Statcs.68l :El) .C1.212^220(:005).

I'he,'' ' srated that there are prongs that the Linion musl demonstrate so that they can

be upheid that a riolation of rhe FSI..A had ilccurred. 
-l'his 

is the san're argumcnt

that i havr cnunrcnrtrd lbrrvc^ irut I think nereds to bc spcciiicalll, addresseti

in l -snrue i r  r rs lhe Agertel '  has l t tade such a dct i i i ic t i  arqlur)eni  cuncenring t l l is

dcr is ion. Ihc r \gettc l  argues that ihc I l  Sn br:r t ic ls t l ic  l l r r i rxruvi t l i  evi i rc ing

"each act iv i t l  lbr  , l i ie l i  r ) ! ! ' r l i r l r r  c{}n)p(-nsal ton is : , rugJrt .  c i lnst i tutes rvork iud
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lirc hours of tYork perlirrnteti trc a.luiil)'" :athtl th:l1l thr:r-rrclicaill . ctxnpcnsitric

and reasonable in rellitir.rn to ihe principle a!tivitY.'^ fhesc cited i1c'cisjtut iiir:lude

the ldt. clemens Po11ery dccisir;n which is a decision that is ohviously nol Llel.weetl

a tltleral g{}ventn]cnl agcncl an'i thc FI,SA. 11.'1;Jirre' it inay or mav not have

lupplicairility. I lt-rwevcr. ive know thal thc Agency is |equired to conlpi-v rvitli the

tLS,,\ pwsuant to rhe ruics:rnd regulatirus.leveloped and s*1 down by *re Oilicc

ol Personnel \4anage lncni. I hc \'lt {llemcns Poftcry Cornpajl-v-' is not subje cl' tir

rhe OPN,[ ruie-q and Rules and Regulations. With regard ttr Bull v. the ,Ljniled

States. 68FED.(]1 .l I 2..220(2005) $'hich has esrablished pronS;s, the Agency siates

that the L]nion must show:

L

: ,

"'fhat the activiry was undertaken tbr the benefit of the employer-

K-nu*'n or reixonabil" should have klcrvn to the emplo-r-er to be perlbnncil '

Controlled or rcquired by the cmployer."

Again, the Agency knew or should have knoun such activit-v, the work was taldng

place. Moreovcr. in ansr+er {0 the argumenl that is containcd tunher on in the Bull

( ixe. ,.cle minimus.' is not an argument thai {ran be raised in this c.rse as argued

md decideci previousll . In anv cvent. the work that I have lbund to have besn

pcrfbmred in t r t r  opirr io i r .  , ,vould excccc a ' 'dc nt in i  rus- '  argumcnt.  i f  such

argu lenl \{iis availablc.

Funirertrrore. rrc havc arguments conlained lhrot:g.hoUt th* r':rrious bricls

submitted tirat it was the ernpiity,ee'r responsibilit--v ILr rli)tit-v thc agency ihat lhel
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,,vrrc working iiirring thc tin.re in quc:sticrl: thai jl wirs the L;nion's requiremcnt lhat

rhey were lo pr.rvc that u,ork aclualiy tiid occur ancl sirnilar t)pe argumenis. Bu!,

rve have testimon) Lln ihe record in the transcr;pr. that a1 ieast pcrioCic:ily these

cl}bctcci emplol'ccs did har'e conversalions with their irnniediate supervisors" if nor

other hig;her levcl supervisors. concenting the tnct ihat ihey' bclicved that thcy

were being requircd to wLirk at lcast pan (il the time during tlieir unpaid lunch

irrea]l- I cio not ii-row thlLt there could be substantially tnore that" these emplo,v"ees

couid <io other than verbally cornplain to rhetr supewisors or to complatn to othcr

supervisors. [n thc case of- the iaundry employccs. thcy wrote a tnemo to hig]rer

level management securing their approval to rcarrange their schedules lrom an 8fi

hour dav to an s-hour da.v or to lile a grievance. It appears that every reasonablc

elibrt l\,as nradc lrr notif,v Mariagement lhat th'ise cnrpioyecs were tn t-act *'orking

during their lunch period. 
'lhis, 

however, is not even required o1'lhese employees

if nry lair reading of the acts and procedures oflbred to me as exhibits is in fact

correct. which I believe it to be correct.

I have also revieu'cd the tlvo arbitration decisions provided to mc as

attachlnents to rhc Posl-llering llrief hy the {-rnion 1br the Linited States

Penitentiarl, at I'oliuck^ l..r.ruisiana :uid ibr the Uniled States Penttentiary at

.,\llenrvood. Pcnrsvlvania Ccirrectional In-stinttc nnd havc iead rvilh Eyeat interesl

thc decisions of the .A.rbitrators in thosc tw(] ciises. in rry' opinion, this dccision is

consistent rviih thc iindings ol' i'aet attd opiniott in thtrse crsr:s. \\'c do ttttl

howcvcr. irays tlic proccrlural dclcrist argunrclts prcscirtcd irI tltcsc i)lhcr ci$rjs ill
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tiris grievancc. Thore prricedural delirrses rvert wrived at the hcarine and thi.s

ca-{e was tcl he decicicd soleiy on iis nrcrits

ln summar-v--, I beiieve that the Aqcncy violated the ernplovees ripCrts to a

lo-rninute unpaid junch pcriod under the temts ill the Master Collective

Bargaining Agreement. the i-air Latror Standards Act and the Otficc ol Personnel

Nlanagement Policcs and f)roqedurcs, and the Iederal l-abor Reiatitxrs Ael

( I- L,R',\ ) in the subject case.

AWARI)

'fhe 
grievance is granted. F'or the first part of the bilurcated he:ring. this

Arbitrator has tbund that the Agencl. did violatc the l0-minute unpaid lunch

pcriod as defined in the various controlling acts and rcgulations. 
'l 'he 

l'arties

should prornptly rcconvene to discuss the question ol'iiabilitv. lfa second hearing

is needed to define Iiability. either Party can contact rhe Arbitraror. 
'lhe 

Arbitrator

*'ill then promptly contact ail Parties and aniurge such hearing.

Respectfu i ly Subrnined,

',, /' .r'. . . . . . ;
. ' i r . /

I - lc f i r r rc i  \  j - t r i r l l r : t .  . \ r  hr t r , l r t ' f
I Liizebeth Street
l )ra, 'osburg. PA i5t) i4
Fcbruarv 15. 201,8
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